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Court of Appeals of the District of Columbia 


No. 3374. 

• j 

Richard C. Topham, Appellant, 

vs. 

Anna R. Topiiam and Harry Whalen! 


a Supreme Court of the District of Columbia. 

i 

Tn Equity. No. 36117. j 

Richard C. Topham, Plaintiff. 

vs. | 

Anna R. Topham and Harry Whalen. Defendants. 

United States of America. 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit: 

j 

Bill. 

Filed August 10, 1918. 

I 

Tn the Supreme Court of the District of Columbia. 

i 

Eq. No. 36117. 

Richard C. Topham. Plaintiff. 

# 

vs. 

Anna R. Topham and Harry Whalen, Defendants. 

The plaintiff, Richard C. Topham, respectfully represents and 
complains to the court as follows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia and of lawful age. 
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RICHARD C. TOPIIAM 


AXXA R. TOPIIAM 


2. That the defendant, Anna 11. Topham is a citizen of the United 
States, aged 19 years, and a resident of the City of Washington and 
at present employed in the Government service. That the defend¬ 
ant. Harry Whalen to the best of plaintiff's knowledge and belief 
is of lawful age, a citizen of the United States and resident at this 
time in the District of Columbia as a private in the Medical Corps 
of the Army. 

That the plaintiff and the defendant. Anna 11. Topham, were 
lawfully married each to the other in the citv of Washington, Dis- 
trict of Columbia, on the 8th day of April, 1915 by The Reverend 
Father Eugene Hannan of the Catholic Church, a minister of the 
Gospel and lawfully authorized to solemnize marriage, said marriage 
occurring in the parsonage of St. Martin’s Catholic Church in the 
city of Washington. District of Columbia. That one child was 
born of said marriage, a boy, Robert E. Topham. who was born 
January 14. 191(5, who is now in the sole possession, custody and 
control of plaintiff. 

2 4. That the plaintiff is at this time employed in the Even¬ 

ing Star office, a newspaper published in the city of 'Wash¬ 


ington. x 

5. That the defendant, Anna E. Topham committed adultery in 
the then home of the plaintiff and the defendant, Anna R. Topham, 
No. 1625 First St., northwest, in the city of "Washington, District 
of Columbia, with the defendant. Harry Whalen on the 2(5th dav 
of March, 191S, and at divers other times and places to plaintiff 
unknown. 


6. That such act and acts of adultery were committed without 
the consent, connivance, privity or procurement of the plaintiff. 

7. That tlie defendant. Anna R. Topham, upon the discovery by 
the plaintiff of the said Anna R. Topham in a compromising posi¬ 
tion in his own home with the defendant, Harrv Whalen, left the 
home of plaintiff, abandoned the custody, control and possession 
of their child, the said Robert E. Topham. aforesaid, to plaintiff 
and since the said desertion by her of plaintiff has continued to 
live apart and does now live apart from plaintiff and is going 
about the city with divers and sundry other men. That the 
defendant. Anna R. Topham is employed in the Naval branch 
of the Government service and is in nowise dependent on plaintiff 
for support or maintenance and since her desertion of plaintiff and 
vhe infant child aforesaid of the marriage of plaintiff and defendant 
has in nowise contributed to the support or maintenance of the said 
infant child, Robert E. Topham aforesaid who is wholly dependent 
on plaintiff for maintenance and support and is supported and main¬ 
tained in fact by plaintiff. 

3 Wherefore, the premises considered, the plaintiff prays: 

1. That a writ of process or subpoena may he issued to said 
Anna R. Topham and the said Harry Whalen, who are the defend¬ 
ants to this suit, requir-ng them and each of them to appear and 
answer the exigencies of this bill as provided by law. 

2. That he may be divorced from the bond of marriage with the 
said Anna R. Topham and granted the sole right to the care, cus- 



RICHARD C. TOPHAM VS. ANNA R. TOPHAM ET AL. 3 

tody, possession and control of the infant child of the marriage, 
Robert E. Topham. 

3. That the plaintiff may have such other and further relief as 
the nature of his case may require and as may seem meet and proper. 

RICHARD C. TOPHAM. 

| 

The defendants to this Bill are: Anna R. Topham, Harry Wha¬ 
len. 

District of Columbia, ss : 

Richard C. Topham being first duly sworn, deposes and says: 
That he has read the foregoing Bill of Complaint by hitn subscribed 
and knows the contents thereof; that the facts therein stated upon 
personal knowledge are true and those stated upon information and 
belief, he believes to be true. 

RICHARD C. TOPHAM. 


I 

Subscribed and sworn to before me this 10th day of August, 1918. 

[seal.] HARRY J. GERRITY, 

Notary Public, D. C. 

4 Memorandum. 

August 10, 1918.—Subpoena issued to Anna R. Topham and 
Harrv Whalen and returned, as follows: 

“Served copy of within on Henry Whalen personally Aug, 16, 
1918. Annie R. Topham not to be found Aug. 23, 191S. 

MAURICE SPtADs 

Marshal. 

H.'’ 


Affidavit of Non-residence of Defendant Anna R. Topham. 


Filed March 7. 1919. 

* * * * * * | * 
District of Columbia, ss: 

Richard C, Topham, being first duly sworn, deposes and says: 
That he is the plaintiff in the above entitled cause, being a suit for 
absolute divorce filed by him on the 10th day of August, 1918, 
against the defendants, Anna R. Topham and Harry Whalen. That 
service of process was duly had upon the defendant Harry Whalen, 
and was dulv placed in the hands of the United States Marshal 
for service on the defendant Anna R. Topham, with the last known 
place of address of the defendant. Anna R. Tophanu and her last 
known place of employment, namely, in the Navy Department of 
Washington. That as affiant is informed the Marshal returned the 
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summons against Anna R. Topham not to be found. That affiant 
has made diligent inquiry and has been informed that the defend¬ 
ant, Anna. R. Topham, resigned her position in the Navy Depart¬ 
ment at or about the day affiant filed his bill of complaint aforesaid 
against the defendant, Anna R. Topham, and the said Anna R. 
Topham at once left the City of Washington and went to the City 
of New York to some address unknown to affiant. That 
5 affiant has made diligent efforts to obtain the address of 
said Anna R. Topham. but has been unable to obtain any 
information but has been informed that she has lied the District of 
Columbia to avoid service of process in this cause. That affiant 
states on his knowledge, information and belief that Anna R. Top¬ 
ham, the defendant, has no intention to return to the District of 
Columbia and make her residence here and affiant states that at 
this time she is a non-resident of the District of Columbia and has 
been such for more than six months last past and intends to con¬ 
tinue to be a non-resident of the District of Columbia. 

RICHARD C. TOPHAM. 

Subscribed and sworn to before me this 27th day of February, 
1919. 

[seal. | i ELMER F. YOUNT, 

Notary Public, J). C. 


Memoranda. 


March 7, 1919.—Order of publication against Anna R. Topham. 
filed. 

April 3, 1919.—Proofs of publication of March 8, 15, and 22, 
1919, in The Evening Star and of March 14, 21. and 28, 1919, in 
The Washington Law Reporter, filed. 


6 Order Appointing Attorney. 

Filed Mav 8. 1919. 

1/ / 

***** sic Sic 

Upon motion of the plaintiff it is by the Court this 8th day of 
May, 1919, hereby ordered that Edward Stafford be and he herebv 
is appointed as attorney to defend the defendants Anna R. Topharii 
and Harry Whalen and the said attorney is hereby authorized to 
enter his appearance in this cause and be and lie hereby is directed 
actively and diligently to defend the same. 

WILLIAM HITZ, 

Justice. 
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Answer of Defendant Anna R. Top ham. j 

! 

Filed May 28, 1919. | 

* * * * * • * | * 

The answer of the defendant Anna R. Topham to the bill of 
complaint of Richard C. Topham respectfully shows to the Court: 

1. Answering the first paragraph of said bill defendant admits 
the allegation therein contained to be true. 

2. Answering the second paragraph of said bill defendant ad¬ 
mits the allegations therein contained to be true, exciept as to the 
allegation that defendant Harry Whalen is in the Medical Corps 
of the United States Army, this defendant being informed and be¬ 
lieving that said defendant Harry Whalen has been discharged 
from the Medical Corps of the Army. 

8. Answering the third paragraph of said bill defendant admits 
the allegations therein contained to be true. 

4. Answering the fourth paragraph of said bill defendant ad¬ 
mits the allegation therein contained to be true to the best of her 
knowledge and belief. 

7 5. Answering the fifth paragraph of said bill defendant 

specifically denies that she committed adultery with the de¬ 
fendant Harry Whalen at No. 1625 First Street, N. W.. in the 
City of Washington, District of Columbia, on March 26. 1918. .said 
defendant Anna R. Topham also denies that she e\1er committed 
adulterv with the said defendant Harrv Whalen at any! other time or 
at any other place; she denies specifically that she ever committed 
adulterv with the said defendant Harrv Whalen at! anv time or 

%j 4/ j mj 

at any place. 

6. Answering the sixth paragraph of said bill defendant neither 
admits nor denies the allegations thereof. 

7. Answering said seventh paragraph of said bill defendant denies 
that she was discovered in a compromsing situation with the defend¬ 
ant Harrv Whalen; defendant denies that she left the home of 

4 / ' 

the plaintiff but the contrary avers that plaintiff deserted her and 
forced her to return to her own parents, she at that time having no 
means of livelihood; defendant denies that she abandoned the cus¬ 
tody of the infant child Robert E. Topham to the plaintiff but avers 
that said child was taken from her side by plaintiff and plaintiff’s 
mother while defendant was asleep on the night of March 26, 191S; 
that since her said unwarranted desertion by the plaintiff on March 
26,1918, said plaintiff has contributed nothing whatsoever to the sup¬ 
port of this defendant but that said defendant has been forced to 
support herself by her own effort; defendant denies that she has 
gone about the city with divers and sundry other men but on the con¬ 
trary avers that she has at all times been to the plaintiff a faithful, 
true and obedient wife; that she is ready, willing and anxious to as- 
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sume the custody of said infant child, provided the plaintiff 
8 be required to contribute a just amount to his support; that 
defendant is unable by reason of her state of health to support 
herself and care for the said infant child at the same time. 

Wherefore Having Fully Answered Plaintiff’s Bill, defendant 
prays: 

1. That she be granted a divorce from the plaintiff a mensa et. 
thoro. 

2. That she be awarded the custody of said infant child, Robert 
E. Topham. 

3. That the plaintiff be required to pay unto her permanent ali¬ 
mony in such amount as the court may determine for the support of 
herself and said infant child; and that she be dismissed hence with 
her costs and reasonable counsel fees. 

4. For such other and further relief as the nature of the case may 
require and to the Court mav seem just- and proper. 

MRS. ANNA R. TOPHAM. 

EDWARD STAFFORD, 

Attorney for Defendant. Anna R. Topham. 


District of Columbia, ss: 

Anna R. Topham being duly sworn deposes and says that she has 
read the foregoing answer by her subscribed and knows the contents 
thereof: that the matters and things therein stated as upon personal 
knowledge are true, and the matters and things therein stated as upon 
information and belief she believes to be true. 

MRS. ANNA R. TOPHAM. 

Subscribed and sworn to before me this 24 dav of Mav, 1910. 

CHARLES E. GEBHARDT, 

[seal.] Notary Public, D. C. 


9 Anxicer of Defendant Harry Whalen. 

‘ Filed May 28 ? 1919. 

sk * * * * * * 

The answer of the defendant Harry Whalen to the bill of complaint 
of Richard C. Topham respectively shows to the Court: 

1. Answering the first paragraph of said bill defendant admits 
the allegation therein contained to lie true. 

2. Answering the second paragraph of said bill defendant admits 
the allegations therein contained to lie true except as to this defend¬ 
ant being in the Medical Corps of the United States Army; answering 
said allegation defendant states that he has been discharged from 
the Medical Corps of the United States Army. 

3. Answering the third paragraph of said bill defendant neither 
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admits nor denies the allegations therein contained but demands 
strict proof. 

4. Answering the fourth paragraph of said bill defendant neither 
admits nor denies the allegation therein contained but demands strict 
proof. 

5. Answering the fifth paragraph of said bill defendant denies 
specifically that he committed adultery with the defendant Anna R. 
Topham at No. 1625 First Street, N. W., in the City of Washington, 
District of Columbia, on March 26th, 1918; said defendant Harry 
Whalen also denies that he ever committed adultery with the said 
defendant Anna R. Topham at any other time or at any other place; 
he denies specifically that he ever committed adultery with the said 
defendant Anna R. Topham at any time or at any place. 

—. Answering the sixth paragraph of said bill defendant neither 
admits nor denies the allegations thereof. 

10 7. Answering the seventh paragraph of sajd bill defend¬ 

ant neither admits nor denies the allegations therein con¬ 
tained. 

Wherefore the premises considered, this defendant prays that he 
be dismissed hence with his reasonable costs. 

2. For such other and further relief as the nature Of the case may 
require and to the court mav seem just and proper. 

HARRY WHALEN. 


EDWARD STAFFORD, 

Attorney for Defendant, Harry Whalen. 


District ok Columbia, ss: 

Harry Whalen being first duly sworn deposes and siivs that he has 
read the foregoing answer by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated as upon per¬ 
sonal knowledge are true and that the matters and things therein 
stated as upon information and belief he believes to be true. 

HARRY WHALEN. 

Subscribed and sworn to before me this 17th day of May, 1919. 

CHARLES E. GEBHARDT, 

[seal.] Notary Public, D. C. 


Petition for Rule to Show Came. 
Filed June 3. 1919. 


* 


* 


* 


* 


* 


The petition of Anna R. Topham, respectfully shows to the Court: 
1. That she is defendant in the above entitled cause and files this 
petition for the purpose of securing a rule against the plaintiff re¬ 
quiring him to show cause why he should not be compelled to pay 
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alimony pendente lite and counsel fees; that she has filed her 

11 answer to plaintiff's bill specifically denying all charges of im¬ 
proper conduct on her part. 

2. That on the evening of March 26, 1918 on which date the 
plaintiff charges the defendant with adultery the defendant was sit¬ 
ting in the living room of her and the plaintiff's apartment at 1625 
First Street, X. W., conversing with defendant Harry Whalen; that 
the folding doors into said room from the public hall of the house 
were not even tightly closed; that when plaintiff made known his 
presence by firing a shot at defendant Harry Whalen this defendant 
was not in a compromising position nor had she been in a compro¬ 
mising position at any time previous thereto; that said defendant 
Harry "\\ halen had been invited to her apartment with others by 
the plaintiff for a social time on the evening in question; that said 
other parties at a late hour found themselves unable to come; that 
said Harry Whalen had not been in the apartment more than forty 
minutes, when at about 9.30 p. m. the plaintiff made known his pres¬ 
ence by firing a shot at the defendant Harry Whalen; that he was at 
all times fully dressed and behaved with entire propriety; that after 
the said defendant Harry M halen had explained the circumstances 
to the plaintiff, said plaintiff abandoned his purpose of violence and 
parted with said Harry Whalen on friendly terms. 

3. That petitioner is in necessitous circumstances; that following 
the said occurrence on March 26, 1918, when she was deserted by 
said plaintiff she was compelled to return to the home of her par¬ 
ents who cared for her until about May 1, 1918; that on or about 

May 1, 1918, she left the home of her parents and went to 

12 the home of her brother William Rollins, 37 Quincy Street, 
X. W ., where she lived until about the latter part of August, 

1918; that from May 1, 1918. to the latter part of August, 1918, this 
petitioner was employed on clerical work in the Bureau of Naviga¬ 
tion, Navy Department; that late in August, 1918, said petitioner 
went to New York and obtained employment with the Laskey Cor¬ 
poration as a moving picture actress; that she worked for said corpo¬ 
ration and for the Keeney corporation in said capacity until about 
March 1, 1919, when on account of the state of her health she was 


forced to abandon her work; that she was treated by a physician in 
New York but has not yet recovered sufficiently to work regularly 
and that she returned to Washington to the home of her parents, 905 
Columbia Road, about April 15, 1919; that since her said desertion 
bv the plaintiff on March 26, 1918, said plaintiff has contributed 
nothing toward her support; that what money she has had aside 
from the money she earned by her own efforts has been furnished 
her by her parents on whom she is at present dependent for support; 
that to the best of petitioner’s information and belief the plaintiff is 
employed in the office of the “Evening Star” and is paid at least 
thirty dollars per week. 


Wherefore, the premises considered, petitioner prays: 

1. That a rule be issued against the plaintiff herein requiring him. 
to show cause why he should not be compelled to pay alimony pen¬ 
dente lite and counsel fees. 
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2. For such other and further relief as the nature of the case may 
require and to the Court may seem just and proper. 

MRS. ANNA R. TOPHAM. 

13 District of Columbia, ss: 

Anna R. Topham being first duly sworn deposes and says that she 
has read the foregoing petition by her subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated as upon per¬ 
sonal knowledge are true and that the matters and things therein 
stated as upon information and belief she believes to be true. 

MRS. ANNA R. TOPHAM. 

Subscribed and sworn to before me this 2d day of dune, 1919. 

[seal.] CHARLES E. GEBHARDT. 

| 

Decree Dismissing Bill. 

Filed December 6, 1919. 

* * * * * * | * 

i 

This cause coming on to be heard on the 20th day of November, 
1919, and on the 4th day of December, 1919, and thd plaintiff hav¬ 
ing failed to produce evidence sufficient to sustain the allegations of 
the bill of complaint by him herein filed on the 10th day of August, 
1918, it is, upon consideration of said evidence and upon motion of 
the defendants and after argument by counsel, by the Court, this 
6th day of December, 1919. jj HB _ I I 

Adjudged, ordered and decreed that the said bill of complaint be 
and the same is hereby dismissed with costs and the defendants have 
execution therefor as at law; 

And it is further ordered, That the plaintiff pay unto Edward 
Stafford, attorney for the defendants, the sum of two hundred dol¬ 
lars, ($200), counsel fee. 

By the Court: 

WALTER I. McCOY, 

Chief Justice. 

From the foregoing decree the plaintiff in open court noted 

14 an appeal to the Court of Appeals and the same by the Court 
was allowed and bond to act as a supersedeas fiked in the sum 

of four hundred dollars and for costs on appeal in the sum of one 
hundred dollars or a cash deposit of fifty dollars for tests in lieu of 
a bond. 

WALTER I. McCOY, 

Chief Justice. 


2—3374a 
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Memoranda. 

December 23, 1919.—Appeal Bond for >$400 approved and filed. 
January 21, 1920.—Statement of Evidence submitted. 
February 11, 1920.—Statement of Evidence signed and tiled. 


Assignment of Errors. 

Filed February 24. 1920. 

* * * * * * * 

The plaintiff,. Richard C. Topham. for cause of appeal from the 
decree dismissing the Bill of Complaint states that the court erred as 
follows: 

1. In dismissing the bill of plaintiff. 

2. In holding that, while finding plaintiff's evidence to be true, it 
was insufficient though uncontradicted to entitle plaintiff to a de¬ 
cree of divorce. 

3. In not holding that plaintiff had established a prima facie case 

entitling him to a decree for absolute divorce and in not re- 
15 quiring the defendants to adduce testimony in refutation of 
plaintiff's case. 

4. In refusing to admit in evidence the letter written bv one Al- 
dine to the defendant Anna Topham. 

5. In striking out the testimony of Mrs. Dowrick as to Anna 
Topham's remarks when Mrs. Dowrick spoke to her of her conduct 
with Harrv Whalen. 

6. In refusing to permit Mi’s. Dowrick to testify as to the course 
of conduct of Anna Topham with respect to defendant Whalen. 

7. In not giving any weight to the fact that by the uncontradicted 
testimony adduced by plaintiff the defendants were shown to have 
sworn falsely in pleadings filed by them as to their conduct towards 
each other on the night of the alleged adultery. 

CHAS. H. MERILLAT, 

Attorney for Plaintiff. 


Designation of Record. 

Filed February 24, 1920. 

ije jje s|e sje sjc >jc jje 

The Clerk will please prepare the transcript of record on appeal 
from the final decree in the above entitled cause and will include 
therein the following: 

1. Bill for divorce. 

2. Memo, of personal service with date on Harry Whalen and 
Marshal’s return as to Anna R. Topham. 

3. Affidavit of non-residence of Anna R. Topham. 
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4. Memo, of publication against Anna R. Topham, including the 
dates of publication. 

5. Order appointing attorney to defend. 

16 6. Answer of defendant, Anna R. Topham. 

7. Answer of defendant, Harry Whalen. 

8. Petition of Anna R. Topham for alimony pendente lite. 

9. Final decree dismissing cause. 

10. Memo, of supersedeas bond approved and filed, j 

11. Bill of exceptions and digest of testimony (original to be filed 
in the Court of Appeals). 

12. Assignment of errors. 

13. This designation of record. 

CHAS. H. MERILLAT, 

Attorney for Plaintiff. 

• j 

Service of copy of foregoing designation of record acknowledged 
this 20th dav of Februarv, 1920. 

EDWARD STAFFORD. 

By N. NEWSOM, 

Attorney for Defen dan ts. 


17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

| 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 36117 in Equity, wherein 
Richard C. Topham is Plaintiff and Anna R. Topham et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

I 

j 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
9th day of March, 1920. 

I 

[Seal Supreme Court of the District of Columbia, j 

JOHN R, YOUNG, 

By W. E. WILLIAMS, 

Assistant Clerk. 


[Stamped:! Filed Feb. 11, 1920. John R. 


Young. Clerk. 
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Supreme Court of the District of Columbia. 

No. 36117. Equity. 

Richard C. Topham, Plaintiff, 
vs. 

Anna R. Topham and Harry Whalen, Defendants. 

To Mr. Edward Stafford, Attorney for both Defendants. 

Please take notice that I shall file the attached Statement of Evi¬ 
dence and Rill of Exceptions in the above entitled cause on the 21st 
dav of Januarv, 1920. and will submit the same to Chief Justice 
McCov on said Januarv 21st. 1920. at 10 A. M. or as soon there- 
after as counsel may be heard to be signed and settled at said time by 
said Chief Justice. 

C. II. MERRILLAT. 

G. L. H., 

Attorney for Appellant. 


Service of foregoing notice and of said Statement of Evidence and 
Bill of Exceptions with copy thereof acknowledged this 10th day of 
Januarv. 1920. 

EDWARD STAFFORD. 

Attorney for Appellees. 

# 

19 In the Supreme Court of the District of Columbia. 

No. 36117. Equity. 

Richard C. Topham, Plaintiff, 
vs. 

Anna R. Topham and Harry Whalen, Defendants. 

Statement of Evidence and Bill of Exception*. 

Be it remembered that the above entitled cause came on for heal¬ 
ing on the 3rd day of December. 1919, before the Honorable Walter 
I. McCoy, Chief Justice of the Supreme Court of the District of Co¬ 
lumbia. holding an equity court, there being present the plaintiff 
and each of the defendants with their counsel. 

Whereupon the plaintiff to maintain the issues upon her part 
joined introduced in open court the following testimonv: 

20 Richard C. Topham testified that he was thirty years of 
age and had been married to the defendant, Anna R. Topham, 

April 8, 1915, by the Rev. Father Hannon, of the Catholic Churchj 
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and that one son, Robert E. Topham, had been born [January 14, 
1916, of the marriage. 

He was employed in a clerical capacity at the Evening Star Office. 
Frequently he had to work there at night. On March 26, 1918, his 
wife, the defendant, spoke to him of an intention on her part to go 
to a dance of the Eastern Star which at that time was entertaining 
soldiers. She had previously, over a period of three months, gone, 
as he then believed, to entertainments of the Eastern Star with the 
daughters of Mr. and Mrs. Dowrick. who occupied the downstairs 
part of the building in which he lived. 

He told his wife that he would be downtown until latjo. She said 
to him that she had arranged to have the baby taken bare of by a 
family living upstairs and that he need not return home until late 
as she would he late in returning home from the dancel 

He was tired and after leaving the house, changed hjis mind and 
decided to go to a moving picture theater which he did. He re¬ 
turned home earlier than he had expected but he could not be sure 
of the time except that he knew it. was before 11 o’clocjk. 

On cross-examination witness stated that in his answer to rule, to 
show cause filed June 24, 1919, he had stated that he had returned 
about 9:30 P. M.. 

He lived at No. 1623 First Street, X. \\\. in a small flat or apart¬ 
ment building. The ground or basement floor was oeupJcd bv James 
A. Dowrick and his wife and daughters. The front room of the 
basement was used by Mr. Dowrick as an office and there was a room 
back of that that was used by the family. The house communicated 
also with a house on Florida Avenue, in which the Pojwricks lived, 
occupying the whole of it. Each house was immediately next, to 
the corner. There were steps leading by a short flight from the 
ground outside to a hallway. This ran back past thej front room 
on the second story or first floor above the basement joecupied by 
plaintiff. 

21 A pair of folding doors opened off the hall into this front 

room. The hall led back to a door which opened into the 
bedroom. Their flat consisted of the front room, off the hall, a bed¬ 
room back of the front room and separated from it by curtains or 
portieres, and back of this was a kitchen and bath room.! 

When plaintiff came home that night he noticed that the shades 
were drawn all the way down and that the folding doojrs leading to 
the hall were completely closed. lie entered the bedroom and saw 
that there was a light burning in the parlor or front pom, which 
surprised him. The curtains were almost drawn but.] there was a 
small space between them. He walked to where the curtains were 
and there saw plainly his wife sitting across the lap of a man in a 
soldiers uniform. One arm was around him, lie could! see, and she 
was kissing or sucking this soldier's ear. lie saw red fbr a moment 
and went back to get his gun. It was a Savage Automatic. He drew 
the gun. His wife and the soldier apparently had not heard him 
when he entered but as he came back and entered the front room 
with his gun his wife was just getting up from the soldier's lap. He 
fired at the ground. The cap exploded but the ball hung in the gun 
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and did not go off. TIis wife jumped between them and cried not 
to shoot. 

When lie went in lie noticed there was cake on a small table in the 
room. The baby was asleep in the bedroom. There was a couch in 
the front room.! His wife had on a low-cut evening dress. lie no¬ 
ticed that the dress was disordered. The waist part at the bosom 
was crushed-like. Asked on cross-examination what lie meant by 
disorder, lie said that the skirt did not bang right. When she got 
up it was not like a skirt should be. He could not say where the 
soldier’s arms were because, be. from the position that he had, could 
not see that but he illustrated in response to counsel for dc- 
22 fondant that the chair on which the couple were sitting was 
at an angle in his line of vision. 

When his wife jumped up they had some words and she said that 
the soldier was Harry Hurley, was her cousin and was about to go to 
the front. He told her that she had said nothing to him about that 
before. She said she wanted to talk alone to this cousin and lie re¬ 
fused. She replied that she would do so anyway and then lie let her 
alone and she went out and talked with this soldier a few moments 
and then returned alone. 

She went into the bedroom and started to undress. When he went 
back he found that she was trying to get his gun out, which he had 
replaced. She was no nervous and wrought up that he did not know 
what she might do so he took the gun away from her. He also took 
the baby to his father's house a block or so away, where witness spent 
the night. 

The next, morning he went to the home of his wife's mother and 
inquired of her if she had any relative named Harry Hurley who was 
about to go to the front. His wife’s mother, Mrs. Rollins, told him 
that she did not have any relative of that name. Plaintiff went to 
his mother’s and found some clothes were needed for the baby. He 
went to his apartment to get them. The wife was there and he told 
her that he had been to her mother’s and she said that they had no 
cousin named Harry Hurley nor anyone who was going overseas. 
His wife then admitted to him that she had lied’and that the man 
was not a cousin of hers nor named Hurley, but that his real name 
was Harry Whelan. He had never had the least suspicion of his 
wife prior to the night before when he found her sitting on the lap 
of this soldier who he did not then know. He took the baby’s clothes 
around to his father’s and then returned to the apartment. His wife 
was gone. 

Tn answer to counsel for defendant he stated that there was a 
light burning in the front room when he entered but in answer to 
a further question said that it was turned down very low and 
was dim but that he could see plainly what ho had testified 
to—to the effect that she* was seated across the soldier’s lcncc 
with her arm around him and kissing his ear. 

On March 28. plaintiff was told that his wife and her mother and 
brother were at the apartment. He went there and found them 
packing up things in the apartment. There was a taxi-cab out 
front. At this time he did not know that his wife had deceived him 


RICHARD C. TOPHAM VS. AXN.V R. TOPIIA M ET AL. 


and had been running out with others at any time befpre the night 
he caught her. For the sake of his child he offered to forget and 
forgive what had gone on. His wife replied that she:was through 
with him and that she would go her wav and he could go his. She 
took a number of things out of the apartment and left. In the 
presence of his father and mother witness asked his wife as she was 
leaving the apartment. “What are you doing, Anna, leaving your 
home?” She replied, “Yes.” 

Ever since that time he had supported and taken care of the baby. 

Some months after the occurrence in question lie had seen his 
wife on a car with a man whom he did not know but he saw the man 
was a Major in the Army from his uniform. He hadj touched her 
and had said to her it was a line way she was doing, running around 
with other men and leaving her child and had told the Major he was 
going with his wife and he might make trouble for him. When the 
car came to a stop his wife and the Major got off anil she was so 
nervous that she fell as she was leaving. 

On the day that he found his wife packing up her things before 
leaving in the presence of her mother she had said that she was 
expecting company at the house that evening and that the soldier 
was there to meet the company and she gave the name of a Mrs. 


Alice Conway as being expected there that night. 

On cross-examination plaintiff was asked if after the a b- 
24 tempted shooting, he had not offerred Whalen a cigar but 
witness replied that he did not remember that and the matter 
being pressed as to whether he would deny it he said that he would 
onlv say he did not remember doing anv such thing. That he was 
very excited and he couldn’t say what lie had doncl Asked his 


state of mind as to whether on that night he believed his 


wife's state¬ 


ment, plaintiff replied that he was completely dum-foiinded and he 
did not know what to think. The dress was a party dress and there 
was chocolate cake on the table in the room. He looked in only for 
a moment before getting the gun. What he meant by disordered 
was that at the bosom it was mussed-up and not like jit? should be. 
He did not mean that the skirt was pulled up because he couldn’t 
see that but when his wife was getting up he noticed that the skirt 
was not hanging right, when lie said disordered. It did not hang 
as a skirt should. The bed was not disordered nor did he see anv- 
thing disordered about the couch. He had not taken particular note 
of the couch that night after he had attempted to shoot because they 
were pretty excited. 


25 James A. Dowrick testified that the Topliams rented the 

second story of his small apartment at First | and Florida 
Avenue from him. He and his family occupied a j basement or 
ground floor of the building. The office and telephone was in the 
front room and they occupied the room back of that and also a 
house fronting on Florida Avenue. There was a short flight of 
steps leading from his rooms on the basement floor in the apartment 
to the upper or Topham apartment so that a person coming into the 
basement from the front could go through the quarters they oc- 
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cupied and upstairs and it would appear that they had been visiting 
with his family or had come home with them. For several months 
before the night of the 26th of March his daughters, who were 
grown, had been in the habit of going to the Eastern Star Masonic 
Chapter which was at that time entertaining soldiers. His daughters 
went with a young Army officer whom they had known in school 
and Mrs. Anna Topham started to go to these dances with them. 
At. first they would go and come home together but after a short 
time Mrs. Anna Topham stopped coming home with witness’s daugh¬ 
ters entirely. She would come home alone and they no longer 
formed a party but she seemed to be always with one soldier called 
Harry, the defendant Harry Whalen. It got so Mrs. Topham was 
always coming down to his apartment and telephoning about dances. 
She would also be called up over his telephone and finally he told 
her that it was so he could not use the phone himself at all and 
stopped her from using it. Witness noticed that she always when 
she would come home with Harry Whalen alone would come through 
the basement and go up by way of this back flight of stairs through 
witness' part of the house to her apartment. Witness noticed that 
Mr. Topham did not seem to know of what was going on. Witness 
did not like to interfere but he told Mrs. Topham that was no way 
to treat her husband who was a nice fellow, but she replied that he 
was "too damn nasty nice" for her. Witness finally forbade Mrs. 
Topham using his telephone and also from going through the base¬ 
ment and passing upstairs because he was afraid that his 
26 daughters might get a bad name from it, and they stopped 
going with Mrs. Topham. On one occasion he told her that 
if she did not look out somebody woidd get shot but this did not 
seem to have any effect upon her. At the time he did not expect 
anything of the sort to occur. It was all right when they were all 
going together as one party but he did object when he found that 
she was singling out this one soldier and was with him all the time. 
He did not regard this as the way a married woman should act and 
told her so. This had gone on for some weeks before the shooting 
scrape but just how long he did not know. 

Vivia.n Fowler testified that she worked at Woodward & Lotli- 
rop's. She was distantly related to the Tophams and used to visit 
them frequently. She knew of the separation and had seen the 
picture of Mrs. Topham and the baby. One day in September, 
1919 a young woman came there to work and from the picture that 
she had seen, witness immediately recognized that she was the de¬ 
fendant, Anna Topham. She was employed there. Mrs. Topham 
had been very kind to witness, who had been left an orphan, and 
she had done more for her than almost anyone. Witness had access 
to the lockers of the employees and it was part of her duties to ex¬ 
amine them. In Mis. Topham’s locker she found a letter of which 
she had made a copy. There was no envelope accompanying the 
letter. Notice to produce the original of this letter had been duly 
served upon counsel for defendants with notice that secondary evi¬ 
dence would be given of its contents if the original was not produced. 
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Counsel for defendant stated that the original had been destroyed 
and was not in their possession. On cross-examination witness testi¬ 
fied that the manager was not with her when she entered this par¬ 
ticular locker; that he had given her no authority to enter it; that 
she had never reported the incident to the manager because Mrs. 
Topham senior had told her to keep her mouth shut about it. 

Stella Hoyberg testified that she had been employed at Wood¬ 
ward & Lothrop’s in the same department with Mrs. Afina Topham 
who was then known as Anna Stanley. Mrs. Topham told her that 
she had been divorced. She said to witness that! before being 
27 employed in Woodward & Lothrop’s she had been employed 
at Betty Way’s in New York as a model in respect to under¬ 
garments. She had suggested to witness, they being! quite thick, 
that she should go to New York with her. She told! witness that 
she, Anna Topham, had had a good time there and that they could 
have a good time. That frequently the models were asked, as she 
had been asked, by buyers to go to dinner and other places. She 
said that of course some of them got pretty fresh; that if you did not 
like them you sent them on their way when they took you home 
from places; if you wanted to take a goodnight kiss you could do so, 
if you didn’t want to you didn’t have to. 

She told witness that she had a beau and was engaged to an Army 
Officer who was then down south with whom she was corresponding. 
She said that he was in Macon, Georgia. This interested witness 
because witness had lived in Macon. The officer’s name she gave 
as Aldine. 

Thereupon counsel for plaintiff offered in evidence the following 


letter, being the copy made by the preceding witness, but on objec¬ 
tion of counsel for defendant that the letter was written and received 
after the filing of this suit and that it was from a person other than 
the party named as co-respondent in this suit — over the exception of 
plaintiff duly noted, refused to admit the copy of said letter made 


by Vivian Fowler in evidence. The said letter read as 


follows: 


“My Darling Anna: 

“Do I look forward to your letters with as much pleasure as you 
do for mine? Well, there is onlv one thing which I look forward 
to with any more pleasure, and that is our reunion. I!hate to leave 
mother in her present condition but I do wish it was time for me to 
return to the dearest, sweetest little woman on earth to; me and that 
is you, dear. No man could love a woman with a purer, truer, more 
uneselfish love than my love for you, dear. My love is unselfish, but 
I am jealous, ever jealous of the time we have to spend! apart. 

“But you already know without by repeating it in every 
28 letter that I love you devotedly. My soul and body is yours 
to command. But, “My God,” darling? Suppose what these 
doctors tell me is true and I never get well, it will kill! me as I love 
you well enough to work for you. And my highest ambition is to 
be able to take you and face the entire world and show them what 

3—3374a 
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true love is and to be able to give you everything your heart might 
desire. And if I am sickly I cannot fulfill the last part of my ambi¬ 
tion and that would kill me. I had rather be dead than to see you 
have to make any sacrifices. 

“Now confide in some of your family or friends and state my case 
frankly and truthfully and see if they won’t say that I am right. 

“Now, sweetheart, 1 know that you love me, you have proven it 
time and time again by making sacrifices for my sake and T believe 
that you would do anything possible for my welfare but I cannot 
get over that old dread that you might live to regret, darling. 
Sweetheart, get on your knees and beg God to let us see what is best 
and lead our footsteps. I could die happy knowing your love as it is 
now. But oh. My dear, I cannot bear to think of the anguish one 
look of scorn from you would bring to me. 

“Sweetheart, I am suffering quite a bit but am trying to stick out 
my leave here for mother's sake. She wants to" meet you and 
appreciates your thoughtfulness of her in your letters to me. 

“As to your going to work, dear, use your own judgment as to 
that. You know that if I was finaneiallv able vou would never 
work again, but I am poor and that is what makes it so hard for me. 

“Darling, I love you with my whole heart and soul and body but 
I had much rather give you up as I have said before than see you 
suffer thru vour love for me. 

“Well, dear, my head is hurting considerable and cannot think 
clearly so I will desist for this time. Your letters (3 so 
29 far) are so sweet. 

“All my love kisses and caresses and 1-o-v-e to vou, mv 

Darling. 

Forever vours devotedlv, 

ALDINE.” 

Mrs. James A. Dowrick testified that the Tophams lived in the flat 
above where the Dowrieks had the basement. Anna Topham 
went to a dance with the daughters of witness at the Eastern Star. 
At that time all persons were entertaining the soldiers. On two oc¬ 
casions Mrs. Topham and her danghters came home together, a 
young man whom her daughters knew coming home with them, and 
Harry Whelan also being in the party. 

The next time there was a dance her daughters came home alone 
while Mrs. Topham came back alone with Whalen. She recalled 
at least four times when Whalen after that was brought by Mrs. Top¬ 
ham into the part of the house occupied by witness and her family. 
When Yhalen and Mrs. Topham came in they were not left alone 
together but sat down at the table with witness and her daughters. 
Whalen never went upstairs through the back-stairs of witness with 
Mrs. Topham.; Whether they ever went in through Mrs. Topham’s 
own part of the house witness did not know. 

ar *, halen was in the Army Medical School. Witness no¬ 
ticed that a number of times Mrs. Topham called up someone at the 
Army Medical School and occasionally she heard the name Harry 
used. She could not say that this telephoning went on every day 
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but she was prepared to swear that at least three times a week Mrs. 
Topham called up the Army Medical School. On ope occasion 
witness knew a letter came from the Army Medical School and after 
that Mrs. Topham always was the first one down and gpt the mail 
from the letter-carrier. Witness deemed it her duty to speak to Mrs. 
Topham about the way she was, always running with Whalen 
and spoke to her about it and told her she wjould make 

30 trouble and that somebody might get shot. Mrs. Topham 
told her that Harry could take care of himself. Witness and 

her husband had told Mrs. Topham that she could not bring Whalen 
to their home. They also told her that she could not |go upstairs 
through their part of the house but would have to use her own part 
of the house. ' jBP 

Witness stated that when she spoke to Mrs. Topham about her 
conduct Mrs. Topham let her know that she wanted no interference 
with her affairs and said she had cut her father-in-law’^ head with 
a knife for interfering. Counsel for defendants moved to strike 
out this testimony and the Court over the objection ana exception 
duly noted of counsel for plaintiff granted the motion. 

Asked what was the course of conduct of Mrs. Topham with re¬ 
spect to Harry Whalen counsel objected and the court over objection 
of plaintiff ruled out the matter on the ground that it would simply 
call for an opinion of the witness, to which ruling counsel for plain¬ 
tiff duly noted an exception and proceeded to show that the conduct 
was such that Harry Whalen was looked upon by witness and her 
husband as being the beau of Mrs. Topham and that the witness was 
stating a question of fact when she would state which counsel prof¬ 
fered to show that the conduct was not proper on the part of a mar¬ 
ried woman. 

Witness testified that they were having refreshments when Mrs. 
Topham and Whalen would come in together and she did offer them 
refreshments and asked Whalen to stay; she could not say anything 
else without being rude. She had gone to dances hefself "at the 
Eastern Star to accompany her daughters and had noticed that Mrs. 
Topham and Whalen always danced together. 

She had forbidden the use of her telephone and of her part of 
the house by Mrs. Topham in coming home arid had told 

31 her to go through her own part of the house because witness 
was afraid it might cause people to have a bad opinion of her 

daughters. 

Harry Whalen and Mrs. Topham from what she had seen got to 
be very affectionate. 1 

Asked on cross-examination if she had not seen her own daughters 
appear affectionate toward particular young men, witness replied 
she had not seen any of her daughters so affectionate toward any 
man. She had seen no demonstrations between Harry Whalen 
and Mrs. Topham in her presence but she did mean that "their ways 
of acting toward each other did appear to be very affectionate. 
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Alice Coxway testified that she first became acquainted 

32 with Anna Topham at dances given at the Scottish Rite. 
She knew Mrs. Topham at first as Miss Topham .and sup¬ 
posed she was single. She asked witness to call her Anna and said 
she would call witness Alice, which they did. On one occasion wit¬ 
ness called Mrs. Topham over the telephone and a man's voice an¬ 
swered and said that Mrs. Topham was out with the baby. The next 
time witness met Mrs. Topham she told of having 'phoned and that 
some man's voice had replied that she had gone out with the baby. 
Mrs. Topham just threw her hand to her head and said, “Oh, my!" 
but did not say anything about the baby and witness still supposed 
that she was single and that the baby was perhaps her sister's. 

At these dances Harry Whalen on one occasion danced with wit¬ 
ness but that was before he met Mrs. Topham. After he met her 
M halen and Mrs. Topham danced together all the time and not with 
other people. W it ness and others danced with various persons. On 
one occasion Harry Whalen did not appear at the dance. Mrs. Top¬ 
ham kept constantly looking toward the door and would not dance 
with any other person but declined to dance with others. By their 
actions witness regarded Whalen as being the beau of Mrs. Topham 
whom witness at that time thought was single. 

Later on another occasion witness was invited to a small party at 
Mrs. Topham s and went there. There were about six persons pres¬ 
ent, among whom was Harry Whalen. They had cake and other 
refreshments. I At that time witness saw the baby and then learned 
that Mrs. Topham was married. Her explanation to witness was 
that her husband was much older than she was and very settled. 
After this Mrs. Topham once called with Harry Whalen at the house 
of witness and on this occasion witness told Mrs. Topham, whom she 
then knew to be married, never to bring Whalen to her house again. 

Later than this one one afternoon Mrs. Topham came to witness's 
house and wanted to get a room there. She said that Richard, her 
husband, had come home and had caught Harry there. She 

33 said that at the time she was sitting on Harry's knee. She 
asked witness to “stand bv her. She said to witness that she 

had told her husband that witness. Mrs. Conway, was to be there that 
night when her husband had caught her with Harry Whalen. 

^ This was not true, witness had not been asked to be there and Mrs. 
Topham had no reason to expect her that night. Witness knew 
nothing of the matter. During this conversation witness asked Mrs. 
Topham what she was going to do with the baby and if she was not 
going to fight for it. Mrs. Topham said that the baby was a Top¬ 
ham, that it was with his mother and she did not seem to care for it. 
Witness could not understand a mother not wanting her child. Wit¬ 
ness was a widow. She told Mrs. Topham that she did not have 
room for her. On one occasion after this Mrs. Topham had called 
her up over the telephone and had wanted her to go to the hospital 
to see W halen who had met with an accident and witness declined. 

On cross-examination witness testified that she was unable to state 
how ma/iv dances she had attended at the Eastern Star or Scottish 
Rite; was unable to state whether she saw both Mrs. Topham and 
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Harry Whalen at all those that she did attend; does njot recall ever 
seeing them leave a dance together, or come to the dsjnce together. 
Recalls one occasion when witness, Anna Topham and jWhalen were 
all at the Topham apartment with three other persons; at that time 
Whalen left with the witness and another party and took them home. 

Irene Topham testified that she was the mother ojf Richard C. 
Topham, the plaintiff. On March 26. 1918, her son hald come home 
bringing his baby and had told them of trouble he had had. 

Two days later witness was at the apartment her son jhad occupied 
and there saw Mrs. Topham, her mother and Mrs. Topham’s 
84 brother. Mrs. Rollins was going around the apartment tak¬ 
ing various articles. Witness said ‘‘This is terrible/' Wit¬ 
ness had a talk with Anna Topham who spoke about committing 
suicide. She admitted to witness that when her son came home she 
was sitting on Whalen’s knee. She said, however, that! Whalen had 
gotten too fresh and had pulled her down. Witness asked her why 
she had not made an outcry, that there were people upstairs and she 
could have k pet him from getting too fresh, but all Mrs. Topham 
said was that Harry Whalen had pulled her down into Ins lap. Wit¬ 
ness asked Mrs. Topham how Whalen had happened to jbe alone with 
her that night. Mrs. Topham said that Whalen was there to meet 
a Mrs. Alice Conway and witness asked her who was jMrs. Conway 
and where Mrs. Conway lived. Witness, after t|ie separation. 
80 with her son’s knowledge and approval, thinking that Mrs. 

Topham might like to see her baby had sent word by Mrs. 
Topham’s brother and also by the Rev. Father Hanjnon that site 
could see the baby whenever she wanted and that they would make 
it so that it would not embarrass her but Mrs. Topham never had 
tried to see the baby and had not seen it since the day witness was 
at the apartment right after the shooting occurrence. On the day 
of the shooting occurrence witness had said to Mrs. Anna Topham 
she was not fit to raise it and Anna Topham had ki.4scd t lie habv 
which she was holding and then turned over to witnjess who with 
her son had kept it ever since. 


Rev. Father Eugene Hannon testified that he had married the 
couple. Later he learned of the separation and that Mrs. Topham 
had left the Catholic Church and had become a Methodist. 

Richard Topham‘s mother came to him and said to him that Mrs. 
Anna Topham might want to see her child and had told him that he 
might say to her that she could have this opportunity, j The witness 
was interested in getting Mrs. Topham** back into the Church. He 
had not acted in liis capacity as a priest but had sent for Mrs. Top¬ 
ham and had talked to her and had said to her that she could see 
her baby and asked her if she did not want to see it. He had sought 
to appeal to her as a mother. She seemed very cold and did not 
avail herself of the opportunity offered her. 

36 Thereupon counsel for plaintiffs stated that they had no 

further and other evidence to adduce and rested their case. 
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Whereupon counsel for both defendants on the ease as made moved 
the Court to dismiss the bill of complaint, to which motion counsel 
for defendant then and there duly objected but the Court over ob¬ 
jection and exception of counsel for plaintiff then and there duly al¬ 
lowed and noted the minutes of the Court overruled said objection 
and granted said motion to dismiss the bill of complaint, stating that 
he accepted the said testimony as adduced by plaintifl and herein set 
forth to be true but that he did not consider said testimony to be 
sufficient to sustain the issues on the part of the plaintiff joined and 
directed a decree to be submitted dismissing the bill of complaint, 
to which ruling and action by the Court the plaintiff then and there 
duly excepted and the said exception was by the Court allowed and 
duly noted on its minutes. 

lie it remembered that the foregoing comprises all the substance of 
all the testimony given and all the proceedings in the trial ot the 
said cause and that each of the several and separate exceptions taken 
by counsel for the defendant to the rulings of the court in the course 
of the trial of said cause as herein set out were so taken by counsel 
for the plaintiff separately and severally and were separately and 
severally duly noted in the minutes of the justice presiding at the 
trial and counsel then and there prayed the court to sign this bill 
of exceptions to have the same force and effect as if the said excep¬ 
tions had been separately and severally set out in separate bills of 
exceptions and at the request of counsel for the plaintiff the same is 
accordingly signed and sealed and made a part of the record in this 
cause now for then this 11th dav of February, 1920. 

WALTER T. McCOY, 

[In pencil in copy:) Chief Justice . 

0. K.: 

EDW. STAFFORD. 

JanV 30. ? 20. • 

v / 

O. K.: 

C. H. MERILLAT. 
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